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Generally, the power of state and local governments to levy taxes is governed by the state and federal constitutions, 
and such power is unlimited except as restricted by constitutional provisions, and tax statutes in conflict with such 
restrictions must yield. Constitutional limitations on the exercise of the taxing power will not be inferred or implied but 
must be distinctly and positively expressed. 


Generally, the power of state and local governments to levy taxes is governed by the state and federal constitutions, ! and such 
power is unlimited except as restricted by constitutional provisions.” Where a tax statute conflicts with a constitutional provision, 
the constitution must prevail,” but states retain the flexibility to fashion taxes in any manner not inconsistent with constitutional 
principles. With respect to the Federal Constitution, the constitutionality of a tax statute may be tested in connection with the 
Due Process Clause,’ the Equal Protection Clause,° the Commerce Clause,’ the Contracts Clause, the Supremacy Clause,” the 


10 or under the federal constitutional guarantee of the free exercise of religion. 1 However, a strong presumption 


12 


Tonnage Clause, 


operates in favor of the taxing power. 


Particular state constitutional restrictions which may be applicable include those imposed by constitutional provisions requiring 
equality and uniformity in taxation; !* or taxation according to value; | or imposing restrictions as to its purpose;!° or as to 


its rate or amount; !° or denying to the legislature authority irrevocably to give, grant, limit, or restrain the sovereign right of 
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taxation. 1” So, too, the general principle of the separation of the three departments of government forbids such an exercise of 
18 


the power of taxation as would infringe on the constitutional rights of the courts or of the executive. 
A state constitution may confine the legislature to certain forms of taxation, 19 but the legislature is not precluded from adopting 
other forms of taxation which are not specifically prohibited.” Where the scheme for the administration of the revenue laws 
is prescribed by the constitution, the legislature cannot substitute another and different scheme therefor.” ! Special acts or local 


ordinances that impose taxes that are unauthorized by general law are unconstitutional.” 


Taxation statutes carry a heavy presumption of constitutionality, and the courts will uphold them so long as they bear a rational 
relationship to any legitimate state purpose.” A tax enactment will not be invalidated unless it clearly, palpably, and plainly 
violates the constitution.2* Where the constitutionality of a tax law is in issue, the nature of the tax, the measure of the tax, 
and its incidence must be considered in determining its validity,”> and each case relating to the constitutional validity of a tax 
imposition must turn on its peculiar facts rather than on what was said in a prior case.”° The decision must depend not on any 
mere question of form, construction, or definition but on the practical operation and effect of the tax imposed.7/ In the absence 
of a provision in the constitution to the contrary,” a tax is not necessarily unconstitutional because it is retroactive.” Also, tax 


statutes are not necessarily unconstitutional because they work hardship and even injustice in individual cases.” 


Since the power of taxation is essential to government and is usually confided in the largest measure to the legislative discretion, 


constitutional limitations on its exercise will not be inferred or implied but must be distinctly and positively expressed.>! 
Accordingly, constitutional restrictions on the power of the legislature in the field of taxation must be strictly construed against 


the limitation, and a taxing statute will not be declared unconstitutional unless it is so clearly and plainly in contravention of 
constitutional limitations and guarantees as to leave no reasonable doubt as to its unconstitutionality.°° Constitutional provisions 


relative to the taxing power have been held to regulate only and not to restrain the exercise of the power of taxation.°+ 


Due process requirements. 


Because the exaction of taxes constitutes deprivation of property, the Due Process Clause of the Federal Constitution mandates 


that a state provide procedural safeguards against the imposition of unlawful taxes.°> A state may satisfy such due process 
requirements by providing either "predeprivation" process, as by authorizing taxpayers to bring suit to enjoin the imposition 


of a tax before its payment, °° or "postdeprivation" process in instances where it requires the taxpayer to remit its tax payment 


before judicially challenging the tax.°/ A state retains flexibility in providing adequate postdeprivation procedural safeguards 
against the imposition of unlawful taxes, but it must provide taxpayers with not only a fair opportunity to challenge the accuracy 
and legal validity of their tax obligation but also a clear and certain remedy for any erroneous or unlawful tax collection to 


ensure that the opportunity to contest a tax is a meaningful one.>® 


CUMULATIVE SUPPLEMENT 
Cases: 


Constitutional limitations on the power to tax must be strictly construed. Sarpy County Farm Bureau v. Learning Community 
of Douglas and Sarpy Counties, 283 Neb. 212, 808 N.W.2d 598 (2012). 
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Under constitutional provision prohibiting State from levying a property tax for state purposes, no state interest or function 
can be financed by means of property taxes; all traditional state interests and functions must be financed by means other than 
property taxes. West's Neb.Rev.St. Const. Art. 8, § 1A. Sarpy County Farm Bureau v. Learning Community of Douglas and 
Sarpy Counties, 283 Neb. 212, 808 N.W.2d 598 (2012). 


Telecommunications company's claim that city's imposition of right-of-way tax on company violated company's right to equal 
protection under state constitution was claim of selective enforcement, not challenge to tax scheme itself, and thus rational-basis 
test applied in company's action challenging imposition of tax, though company employed term "classification"; city challenged 
what it called city's "selective tax treatment." N.H. Const. pt. 1, arts. 2, 12; N.H. Rev. Stat. Ann. §§ 72:6, 72:23, I. Northern 
New England Telephone Operations, LLC v. City of Concord, 102 A.3d 1190 (N.H. 2014). 


[END OF SUPPLEMENT] 
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Footnotes 
1 Fla.—Collier County v. State, 733 So. 2d 1012 (Fla. 1999). 
Mass.—Andover Sav. Bank v. Commissioner of Revenue, 387 Mass. 229, 439 N.E.2d 282 (1982). 
2 U.S.—Barclays Bank PLC v. Franchise Tax Bd. of California, 512 U.S. 298, 114 S. Ct. 2268, 129 L. Ed. 
2d 244 (1994). 


Okla.—EOG Resources Marketing, Inc. v. Oklahoma State Bd. of Equalization, 2008 OK 95, 196 P.3d 511 
(Okla. 2008), as corrected, (Oct. 24, 2008). 

Discretion in matters of taxation 

The taxing authority's discretion in matters of taxation is limited only by requirements of the Equal Protection 
and Uniformity Clauses of the Federal and State Constitutions. 

Pa.—Sher v. Berks County Bd. of Assessment Appeals, 940 A.2d 629 (Pa. Commw. Ct. 2008). 

Duties on imports 

Without the consent of Congress, a state is not permitted to lay any imposts or duties on imports or exports 
except what may be absolutely necessary for executing its inspection laws. U.S. Const. Art. I, § 10, cl. 2. 


3 Ill —City of Bloomington v. John Allan Co., 18 Ill. App. 3d 569, 310 N.E.2d 437 (4th Dist. 1974). 
N.C.—Henderson County v. Osteen, 292 N.C. 692, 235 S.E.2d 166 (1977). 
4 Colo.—Riverton Produce Co. v. State, 871 P.2d 1213 (Colo. 1994). 


Power to define property for tax purposes 
Neb.—MAPCO Ammonia Pipeline, Inc. v. State Bd. of Equalization and Assessment, 238 Neb. 565, 471 
N.W.2d 734 (1991). 
5 Alaska—Kenai Peninsula Borough v. Cook Inlet Region, Inc., 807 P.2d 487 (Alaska 1991). 
Miss.—Mississippi State Tax Com'n v. Murphy Oil USA, Inc., 933 So. 2d 285 (Miss. 2006). 
Factors considered 
Miss.—Tennessee Gas Pipeline Co. v. Marx, 594 So. 2d 615 (Miss. 1992). 
Proposed constitutional amendment did not violate the Due Process Clause 
Ala Opinion of the Justices, 925 So. 2d 193 (Ala. 2006). 
As to the Due Process Clause of the Federal Constitution as applied to taxation, see C.J.S., Constitutional 
Law §§ 2054 to 2084. 
6 Tenn.—Saturn Corp. v. Johnson, 197 S.W.3d 273 (Tenn. Ct. App. 2006). 
As to the Equal Protection Clause of the Federal Constitution as applied to taxation, see C.J.S., Constitutional 
Law §§ 1340 to 1350. 
7 Miss.—Mississippi State Tax Com'n v. Murphy Oil USA, Inc., 933 So. 2d 285 (Miss. 2006). 
Factors considered 
Miss.—Tennessee Gas Pipeline Co. v. Marx, 594 So. 2d 615 (Miss. 1992). 
Commerce Clause held violated 
Tex.—Peoples Gas, Light, and Coke Co. v. Harrison Cent. Appraisal Dist., 270 S.W.3d 208 (Tex. App. 
Texarkana 2008), reh'g overruled, (Dec. 9, 2008). 
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Commerce Clause held not violated 

Kan.—Appeal of ANR Pipeline Co., 254 Kan. 534, 866 P.2d 1060 (1994). 

Utah—Hercules Inc. v. Utah State Tax Com'n, Auditing Div., 877 P.2d 133 (Utah 1994). 

Ind.—Indiana Dept. of State Revenue v. Fort Wayne Nat. Corp., 649 N.E.2d 109 (Ind. 1995). 
Colo.—Mesa Verde Co. v. Montezuma County Bd. of Equalization, 898 P.2d 1 (Colo. 1995). 
Ohio—NLO, Inc. v. Limbach, 66 Ohio St. 3d 389, 613 N.E.2d 193 (1993). 

U.S.—Polar Tankers, Inc. v. City of Valdez, Alaska, 129 S. Ct. 2277, 174 L. Ed. 2d 1 (2009). 
Md.—Baltimore Lutheran High School Ass'n, Inc. v. Employment Sec. Admin., 302 Md. 649, 490 A.2d 
701, 24 Ed. Law Rep. 314 (1985). 

R.I.—St. Pius X Parish Corp. v. Murray, 557 A.2d 1214, 53 Ed. Law Rep. 569 (R.I. 1989). 

Ark.—Pledger v. C.B. Form Co., 316 Ark. 22, 871 S.W.2d 333 (1994). 

Me.—Opinion of the Justices of the Supreme Judicial Court, 601 A.2d 610 (Me. 1991). 

$27: 

§§ 71 to 73. 

§§ 22, 23. 

§§ 74, 75. 

§§ 14, 15. 

Ga.—Undercofler v. Swint, 111 Ga. App. 117, 140 S.E.2d 894 (1965). 

No violation of separation of powers 

S.C.—Loyola Federal Sav. and Loan Ass'n v. South Carolina Tax Com'n, 308 S.C. 211, 417 S.E.2d 583 
(1992). 

Separation of powers violated 

Ark.—Robert D. Holloway, Inc. v. Pine Ridge Addition Residential Property Owners, 332 Ark. 450, 966 
S.W.2d 241 (1998). 

Til.—Elk Grove Engineering Co. v. Korzen, 55 Ill. 2d 393, 304 N.E.2d 65 (1973). 

Fla.—Fire Dist. No. 1 of Polk County v. Jenkins, 221 So. 2d 740 (Fla. 1969). 

Tenn.—Tennessee Trailways, Inc. v. Butler, 213 Tenn. 136, 373 S.W.2d 201 (1963). 

Fla.—Collier County v. State, 733 So. 2d 1012 (Fla. 1999). 

N.Y.—Dillenburg v. State, 18 Misc. 3d 789, 849 N.Y.S.2d 382 (Sup 2007), judgment rev'd on other grounds, 
55 A.D.3d 1363, 865 N.Y.S.2d 437 (4th Dep't 2008). 

Burden of proof 

A tax enactment is presumed valid and the burden of proving otherwise rests on the challenger. 
Pa.—Edwards v. County of Erie, 932 A.2d 997 (Pa. Commw. Ct. 2007), appeal denied, 597 Pa. 723, 951 
A.2d 1167 (2008). 

Pa.— Clifton v. Allegheny County, 600 Pa. 662, 969 A.2d 1197 (2009). 

Cal.—Georgia-Pacific Corp. v. County of Butte, 37 Cal. App. 3d 461, 112 Cal. Rptr. 327 (3d Dist. 1974). 
La— Amann v. Succession of Pick, 323 So. 2d 899 (La. Ct. App. 4th Cir. 1975), writ denied, 328 So. 2d 
165 (La. 1976). 

Mont.—Pacific Power & Light Co. v. Montana Dept. of Revenue, 246 Mont. 398, 804 P.2d 397 (1991). 
W.Va.—Norfolk & W. Ry. Co. v. Field, 143 W. Va. 219, 100 S.E.2d 796 (1957). 

Mich.—E. F. MacDonald Co. v. Department of Treasury, 62 Mich. App. 626, 233 N.W.2d 678 (1975). 
Wash.—Oil Heat Institute of Wash. v. Town of Mukilteo, 81 Wash. 2d 7, 498 P.2d 864 (1972). 
Ohio—Buckeye Potato Chip Co., Inc. v. Kosydar, 45 Ohio St. 2d 270, 74 Ohio Op. 2d 427, 344 N.E.2d 
137 (1976). 

N.Y.—Replan Development, Inc. v. Department of Housing Preservation and Development of City of New 
York, 70 N.Y.2d 451, 522 N.Y.S.2d 485, 517 N.E.2d 200 (1987). 

S.C.—Atkinson Dredging Co. v. Thomas, 266 S.C. 361, 223 S.E.2d 592 (1976). 

Harshness does not render tax unconstitutional 

Mich.—Stockler v. State, Dept. of Treasury, 75 Mich. App. 640, 255 N.W.2d 718 (1977). 
U.S.—Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 93 S. Ct. 1001, 35 L. Ed. 2d 351 (1973). 
Neb.—Evans v. Metropolitan Utilities Dist. of Omaha, 187 Neb. 261, 188 N.W.2d 851 (1971). 

As to the submission of municipal tax to popular vote, see C.J.S., Municipal Corporations § 1735. 
U.S—USS. v. State of Md., 471 F. Supp. 1030 (D. Md. 1979). 
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Iowa—Hope Evangelical Lutheran Church v. Iowa Dept. of Revenue and Finance, 463 N.W.2d 76 (Iowa 
1990). 

Neb.—R-R Realty Co. v. Metropolitan Utilities Dist. of Omaha, 184 Neb. 237, 166 N.W.2d 746 (1969). 
Haw.—Matter of Hawaiian Flour Mills, Inc., 76 Haw. 1, 868 P.2d 419 (1994). 

Confiscation 

The Due Process Clause applies to a taxing statute only if the statute is so arbitrary as to necessitate the 
conclusion that it does not involve the exercise of the taxing power but constitutes the direct exercise of a 
different and forbidden power, i.e., confiscation of property. 

Conn.— Windham First Taxing Dist. v. Town of Windham, 208 Conn. 543, 546 A.2d 226 (1988). 
Haw.—Matter of Hawaiian Flour Mills, Inc., 76 Haw. 1, 868 P.2d 419 (1994). 

Effective predeprivation process 

Ga.—James B. Beam Distilling Co. v. State, 263 Ga. 609, 437 S.E.2d 782 (1993). 

Haw.—Matter of Hawaiian Flour Mills, Inc., 76 Haw. 1, 868 P.2d 419 (1994). 

Haw.—Matter of Hawaiian Flour Mills, Inc., 76 Haw. 1, 868 P.2d 419 (1994). 

Meaningful backward-looking relief required 

W.Va.—State ex rel. Paige v. Canady, 189 W. Va. 650, 434 S.E.2d 10 (1993). 
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